
1

Charities Act 2022

Seminar Series

Autumn 2022

“The firm is described as ‘outstanding’ with clients noted as being 

‘beyond satisfied’ with the level of focus and client service provided by Hunters.” 

Chambers HNW



2

HUNTERS LAW LLP
9 New Square, Lincoln’s Inn 
London WC2A 3QN



3

Amending your governing document   4

When charity appeals fail  7

Permanent endowment 9

Charity land   11

The other bits   14

Our charity team   18

Our charity advisers 19

CONTENTS

The firm has a substantial, well established background in 
charity work. We deliver proactive and pragmatic advice to a 
broad range of international and private charities.

We provide comprehensive guidance and assistance for all business activities 

undertaken by charities on a daily basis. Charities depend on the people 

who run them – whether as trustees or volunteers, or as paid personnel. 

Accordingly, we offer a tailor made personal service for our charity clients. We 

recognise the wide diversity of matters on which charities and their trustees 

seek advice.

• Setting up a charity

• Legacies – assisting charities appointed as executors or beneficiaries of 

wills in addition to legal and tax issues linked to gifts to charities

• Fundraising, grants, sponsorship and other and commercial relationships

• Governance reviews and compliance

• Operations, contracts and tax issues (including Gift Aid)

• Trustee training and resolving trustee disputes

• Safeguarding – protecting beneficiaries and others with whom your 

organisation may come into contact

The firm has strong links with the Charity Commission, the Privy Council 

and other regulators. We are also proud to act for numerous clubs, societies, 

institutions and not-for-profit organisations and have earned a reputation 

as one of the best charity teams in the country, renowned for providing 

intelligent, proactive and pragmatic advice to hundreds of national and 

international charities.
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Charities Act 2022

Briefing 1: Amending your governing document

Why is the law being changed?

One aspect of charity law that was closely examined by the Law 

Commission was the inconsistency in the rules that apply when 

trustees want to change their charity’s governing document.  

In broad terms, the rules are dictated by the legal form that the 

charity takes, and there are some striking differences between 

the hoops that trustees are expected to jump through to make 

changes.

Why would we want to amend our 
governing document?

Charity law has for a long time recognised that society changes, 

and that the good causes of one generation might not be the 

same as those of a later generation.   The economic environment 

is also constantly shifting, and charities need to be able to adapt, 

both in how they spend money and in how they invest.  In some 

cases, charities can only adapt by amending their governing 

documents.

Although the Law Commission had no advance warning of the 

events of the last couple of years, the pandemic, the dramatic 

increases in prices of fuel and other commodities and now the 

outbreak of war in Europe and the displacement of millions of 

Ukrainians all mean that the ability to adapt has become more 

important than ever.

Will the consent of the Charity Commission 
still be needed?

Generally speaking, consent will still be needed for changes to 

your charity’s objects, dissolution clause, rules about benefits 

to trustees or members and for any change to restrictions on 

permanent endowment.

What types of charities are affected?

The changes affect charitable companies formed under the 

Companies Acts, as well as Charitable Incorporated Organisations 

(CIOs) and the more traditional forms such as charitable trusts and 

unincorporated associations.

There is a specific change to the rules about charities established 

by Royal Charter, and there is even a slight tweak to the rules 

about amending the governing document of a charity governed 

by an Act of Parliament.  

However, some types of charity will not be affected: community 

benefit societies formed under what is now the Co-operative and 

Community Benefit Societies Act 2014 will not see any changes to 

the rules that apply to them.

When will the changes come into effect? 

The implementation timetable published by the Charity 

Commission in April this year has stated that it hopes to have full 

implementation by Autumn 2023, with changes relating to Royal 

Charters and charities governed by Act of Parliament coming into 

force this Autumn.

Will it be easier to amend our constitution?

Not necessarily.  Some changes, such as minor updating of the 

wording of a charitable company’s objects that doesn’t actually 

change its purposes, can now be made without having to involve 

the Charity Commission.  For some charities, the Act will just 

simplify the procedures that have to be followed.  But it is possible 

that the amendment of a charitable company’s objects will be 

more tightly controlled by the Commission, as the current policy 

will be brought in line with the rules that apply to other types of 

charity.

What’s changing?

• Harmonisation of rules for different types of charity

• Rules for unincorporated charities to be simplified

• Greater freedom for larger unincorporated charities to make changes

• Standard factors that the Commission must consider when asked for consent
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In more detail

1. Charitable companies

1.1. Under the current rules, any “regulated alteration” to the 

Articles of Association of a charitable company is ineffective 

unless the consent of the Charity Commission has been 

given.  

1.2. An alteration is regulated if it:

a) alters a statement of the company’s objects,

b) alters any provision that says what happens to the 

company’s assets when it is wound up, or

c) authorises benefits to directors or members of the 

company or persons connected with them.

1.3. The Commission’s current policy regarding consent is quite 

relaxed.  Trustees are required to set out the reasons for 

wanting to make the changes, but the Commission accepts 

that the trustees are the people best placed to make that 

decision and will apply three tests:

a) the new objects must be exclusively charitable or, in 

the case of alterations to dissolution provisions, the 

new provisions require assets to be used for exclusively 

charitable purposes;

b) the trustees’ decision to make the change has to be a 

rational one in the circumstances; and

c) the new objects must not undermine or work against the 

previous objects.

1.4. Section 1 of the Charities Act 2022 will provide that consent 

will not be needed for a change to the wording that does 

not actually alter the company’s charitable purposes.  This 

will make it easier for charitable companies to bring the 

terminology used in their purposes up to date, provided the 

changes are not substantive.  

1.5. It also brings the rules for charitable companies into line 

with those for Charitable Incorporated Organisations.  

Harmonising the rules does not, of course, mean it always 

gets easier.  Indeed, the rules about approval to changes to 

the constitution of a CIO already specify the factors that the 

Commission must take into account, and these same factors 

will be applied to charitable companies.  These factors are:

a) the purposes of the charity when it was established, if 

and so far as they are reasonably ascertainable,

b) the desirability of securing that the purposes of the 

charity are, so far as reasonably practicable, similar to the 

purposes being altered, and

c) the need for the charity to have purposes which are 

suitable and effective in the light of current social and 

economic circumstances.

2. Charitable Incorporated Organisations (CIOs)

2.1. At present, no amendment to a CIO’s constitution will 

take effect until it has been registered by the Commission.  

This has led to a degree of uncertainty, in that there is no 

procedure in place for the Commission to specify when an 

amendment has been noted on the Register of Charities 

and so it is not always possible for trustees to know whether 

an amendment that the CIO’s members have approved has 

actually come into force.

2.2. When section 2 of the Charities Act 2022 is in force, 

amendments to a CIO’s constitution can take effect on the 

date the members’ resolution is passed, or on a later date 

specified in the resolution, provided that:

a) a regulated alteration can only take effect if the 

Commission has already given its consent (meaning that 

CIOs will be able to pass resolutions that are conditional 

upon that consent being given); and

b) if the resolution alters the CIO’s purposes, it only takes 

effect once the Commission has registered it.

3. Unincorporated charities

3.1. Since the Charities Act 1992 there has been a useful statutory 

toolkit that allows trustees of charitable trusts to make 

various changes to their governing documents, even in the 

absence of a power of amendment within the document.  

3.2. This toolkit currently sits in sections 267 to 280 of the 

Charities Act 2011 and allows trustees to pass resolutions 

to achieve various things, including the transfer of their 

property to another charity, the amendment of their 

purposes, the release of permanent endowment and the 

modification of any administrative provisions in their 

governing document.  Some of these measures require the 

approval (or non-objection) of the Charity Commission, and 

a range of financial thresholds also apply.

3.3. The Charities Act 2022 will replace these mechanisms with 

a broader power for trustees, if they are satisfied that it 

is expedient in the interests of their charity, to amend any 

provision in their governing document, provided it will not 

cause the charity to cease to be a charity.  This applies in 

addition to any existing power of amendment that may be in 

the charity’s governing document.

3.4. When using the new statutory power, the trustees will have 

to obtain consent from the Commission before making an 

amendment that:

a) alters the purposes of the charity;

b) alters how the charity’s property is to be applied when it 

is wound up;
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c) would authorise the trustees or members of the charity 

(or persons connected with them) to obtain any benefit;

d) would alter anything in the charity’s governing 

document that requires property to be treated as 

permanent endowment;

e) would, if made otherwise than under the new power, 

require the consent of a third party, unless that third 

party consents to the amendment or no longer exists;

f ) would affect any right conferred on a named person or 

officeholder (other than a trustee or member) unless that 

person consents to the amendment or no longer exists; 

or

g) would give the trustees a power to make an amendment 

falling within a) to f ) above.

4. Royal Charter charities

4.1. It has for many years been the practice of the Privy Council 

to approve drafting that gives the trustees of charities 

that are governed by a Royal Charter an express power of 

amendment.  Where a charity’s Charter contains no such 

power, amendments can only be made by submitting a 

petition to the Privy Council for a supplemental Charter. 

4.2. Section 4 of the Charities Act 2022 will give these types of 

Royal Charter charities a new power to amend any provision 

in their Charter, subject to Privy Council consent, which will 

be given by an Order in Council approving the resolution.  

5. Statutory charities

5.1. If a charity has been established by (or under) and Act of 

Parliament, it is not always necessary for Parliament to 

pass further legislation to amend the charity’s governing 

document, because section 73 of the Charities Act 2011 

provides a procedure for Schemes to be made by the Charity 

Commission and then approved by Parliament. 

5.2. A section 73 Scheme for a charity governed by a private 

Act of Parliament can be approved by Parliament by the 

negative resolution procedure, which means it is laid before 

Parliament and will come into force unless a resolution 

is passed by either House to object to it.  Where the Act in 

question is a public Act, the affirmative procedure has to be 

used, which means that Parliamentary time has to be found 

for debate, and the charity in question may have to brief 

ministers and communicate with opposition spokespeople 

about the Scheme, and there is far more scope for the 

procedure to fail. 

5.3. Section 5 of the Charities Act will amend section 73 so that 

all Schemes will follow the negative resolution procedure, 

regardless of whether it is amending private or public 

legislation.

What does this mean for trustees?

These changes serve as a useful reminder of the importance of your charity’s governing document.  It defines what your charity is trying to 

achieve and also sets out how the charity should be run, including rules about what sorts of benefits can be received by trustees.

It is important to keep your governing document under review and to remember that it is not set in stone.  If it has become out of date and 

is getting in the way of the effective operation of your charity, you should look into the possibility of changing it.

The Charities Act 2022 offers the prospect of amendments becoming easier (and therefore cheaper, if you are using lawyers) to make than 

they have been up to now.  The Law Commission also made a number of recommendations for the Charity Commission and the Privy 

Council, with a view to improving and updating guidance for charities and making the process easier for them. We expect these will result 

in greater transparency and clarity for trustees as they navigate these rules and procedures.

If you think your charity’s governing document might be due an overhaul, whether that is in order to adapt to changed social and economic 

conditions or simply because it reflects ideas about charity that are no longer current, now would be an excellent time to start planning. 

We would be very happy to discuss with you what sorts of changes might be possible and to guide you through the amendment process, 

whether under the current rules or once the relevant parts of the Charities Act 2022 have come into force.  

Contact our charity specialists at info@hunterslaw.com or on 020 7412 0050
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Charities Act 2022

Briefing 2: When charity appeals fail

In more detail

This briefing looks at what is in the pipeline in relation to charitable 

appeals where: 

(a) the amounts raised are insufficient to achieve the appeal’s 

aims; or

(b) more money is received than was required to achieve those 

aims; or

(c) circumstances change so that there is no longer a need for 

the funds, or it has become impossible to achieve the aim of 

the appeal.

There is no shortage of advice for people setting out to raise 

money for good causes, and one of the essential parts of that 

advice is that any appeal should include wording to tell donors 

what will happen to their money in any of these scenarios.  Where 

an appeal is made by an existing charity, an alternative approach 

is to word the appeal as being for the general purposes of the 

charity, with the intention that the charity will use the money 

raised for a particular purpose, but not be obliged to do so.  

However, advice is sometimes not heeded and there continues 

to be a need for a set of rules about what happens to donations 

in these circumstances, as it cannot be presumed that someone 

who has given money for one purpose will be happy for that 

money to be used for another purpose.  

Section 6 will allow donations given for particular purposes 

which have failed to be applied for a different (but similar) 

purpose rather than requiring them to be returned to donors (or 

paid in to court where a donor cannot be traced). There will be 

four circumstances where a donation to a failed appeal can be 

applied for another purpose:

1) where the Commission agrees that it would be unreasonable 

to go to the expense of trying to return the donation, or 

unreasonable for the donors to expect the donation to be 

returned;

2) where the trustees reasonably believe that a donor has given 

£120 or less in a financial year, in which case they do not 

need to contact the donor, unless the donor made a written 

declaration, when making the donation, that it must be 

returned if the appeal were to fail;

3) where a charity has agreed with the Commission what steps 

should be taken to contact donors and, having taken those 

steps, has not found a donor;

4) where the donations consist of cash put in collection boxes 

or lottery, competition or similar proceeds where individual 

donors cannot be identified. 

What’s changing?

• It will be easier to take proceeds from a failed appeal and use them for another charitable purpose.

• Trustees will be able to pass a resolution to use funds for another purpose, rather than having to get a 
Scheme from the Charity Commission.

• Where the funds amount to no more than £1,000 the trustees do not even need the Commission’s 
approval.

• The Commission will be able to require public notice to be given of the resolution.

• If an appeal has raised insufficient money, trustees will be able to spend donations below £120 on 
similar charitable purposes without having to seek permission from individual donors.

Blencathra from Castlerigg, photo by Rob Bendall
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Section 7 will allow trustees to apply the proceeds of a failed 

fundraising appeal to other purposes, without the need to obtain 

a Scheme from the Commission. 

In line with the rules being brought in by sections 1 to 3 of the Act 

about approving amendments to charitable purposes, trustees 

wishing to pass a resolution under the new section 67A to apply 

funds in this way will need to consider:

1) the desirability of securing that the purposes are, so far as 

reasonably practicable, similar to the specific charitable 

purposes for which the money or other property was given; 

and

2) the need for the purposes to be suitable and effective in the 

light of current social and economic circumstances.

A resolution requires only a simple majority of the trustees, but 

if the proceeds of the appeal that are to be redirected exceed 

£1,000, the resolution only takes effect once the Commission has 

consented to it.

Section 37 will give the Commission a discretionary power to 

give public notice, or require trustees to give public notice, of any 

resolution where the Commission’s consent is required.

What do we need to do now?

Unless you are already having problems with a failed appeal, you 

probably don’t need to do anything.  And if you follow advice on 

preparing charitable appeals, none of this law should matter.

If you are in the midst of a problem of this sort, you may want 

to consider sitting tight until these changes take effect - but 

remember that donors who might want their money back could 

get impatient!

If you are considering launching an appeal, do get in touch with 

our charity specialists to make sure that you get things right.  Call 

us on 020 7412 0050 or email us at info@hunterslaw.com. 
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Charities Act 2022

Briefing 3: Permanent endowment

What is permanent endowment?

Permanent endowment is one of the core concepts in charity law, 

defined in the Charities Act 2011 as “property held subject to a 

restriction on its being expended for the purposes of the charity”.  

In most cases, it comes into existence when someone gives an 

asset to trustees on terms that oblige the trustees to preserve the 

capital value of the asset.

Isn’t it already possible to spend permanent 
endowment?

Yes - the status of permanent endowment is not always 

unchangeable, and there are various ways in which the law allows 

value to be nibbled away from the capital.  

It is possible, for example, for permanent endowment to be 

invested in a way that generates income but does not protect the 

capital from the effects of inflation, and trustees have for some 

time been able to pass resolutions to release capital from this 

restriction so that it can be spent as if it were income.  

Trustees have also been able to adopt a “total return” approach to 

investment that allows them to put capital growth and income 

into the same pot and then decide, by reference to the current 

and future needs of the charity, how much of that pot can be 

spent as if it were income and how much to reinvest as capital.

What about the donor’s intentions?

From a policy angle, it is a balancing act.  Donors may be 

motivated by the idea that they are creating a lasting legacy and 

might be deterred from making a substantial gift if they knew that 

the trustees could override their wishes and spend the whole gift.  

However, having money locked up as permanent endowment is 

not always helpful to trustees when they are weighing up their 

charity’s present needs against its future needs, and there are 

times when it would be a more effective use of a gift to spend at 

least part of the capital rather than relying solely on the income 

it generates.

What was wrong with the current rules?

The mechanisms in the Charities Act 2011 involve complex 

thresholds relating to the value of the endowment as well as the 

annual income, and to the circumstances in which the initial gift 

was made.  Depending on how these thresholds apply, certain 

resolutions can be passed and take effect without the Charity 

Commission’s involvement, while others can only take effect once 

the Commission has given its approval.  

The 2011 Act also contains parallel provisions relating to the 

expenditure of special trust property (which is subject to a 

restriction on the purposes on which it may be spent, rather than 

just a restriction on spending capital) and it has been unclear how 

these might be used.

Key points

• Trustees will have easier access to funds that have previously been locked up as permanent 
endowment.

• The thresholds for determining whether a charity can use the powers in the Charities Act to release 
capital will be simplified.

• Trustees will be able to borrow up to 25% of their permanent endowment without having to obtain 
Charity Commission approval, provided it is replaced within 20 years.

• Trustees will also be given a power to use permanent endowment to make social investments, even 
where the financial return on the investment is negative or uncertain.

Pitchford Hall, Shropshire – photo by Paul Ridout
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In more detail

The Charities Act 2022 will bring in a number of changes, including 

the following:

• Permanent endowment will be given a slightly different 

definition for the purposes of the powers that trustees have 

under the Charities Act 2011.

• The existing powers in the Charities Act 2011 will be 

amended:

1) to simplify the conditions for using the power to release 

larger endowed funds;

2) allow trustees to release permanent endowment 

restrictions on sums have been borrowed from 

permanent endowment (i.e. so that they do not have to 

be recouped to permanent endowment).

• Where trustees have submitted a resolution to release 

permanent endowment, the period within which the 

Commission must respond is to be reduced from three 

months to 60 days.

• Trustees will have a power to borrow up to 25% of their 

permanent endowment, provided they recoup it to capital 

within 20 years, without having to obtain an Order from the 

Commission.

• Where trustees have already adopted a total return approach 

to investing their funds, they will be able to release the 

permanent endowment restrictions further so that funds 

can be used to make social investments that may have an 

uncertain or even negative yield.  

What does this mean for charities and 
donors?

At a time when many charities are struggling in the wake of 

a pandemic and with an increasingly challenging economic 

climate, any measures that provide greater flexibility in the use 

of charity assets are likely to be welcome.  In particular, the new 

statutory power to borrow from capital could help charities 

through a difficult period.

The changes contained in the Charities Act 2022 should also help 

donors, and potential donors, to understand more clearly the 

rules that will apply to gifts they make and to appreciate the need 

for trustees to have some flexibility.

If your charity has permanent endowment, and you would like 

to know more about the scope for unlocking those assets to 

help current beneficiaries, please get in touch with our charity 

specialists to on 020 7412 0050 or email us at info@hunterslaw.

com.
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Charities Act 2022

Part 4: Charity land

What are the current rules?

Part 7 of the Charities Act 2011 takes as its starting point 

the principle that charity land should not be disposed of or 

mortgaged unless the Charity Commission or the court has made 

an order to sanction the transaction, and then provides a number 

of exceptions.  

What are the exceptions?

No order is required: 

(a) in relation to a disposal of land:

(i) where the transaction is not with a connected person1 

and the trustees:

• have obtained a written report that complies with the 

Charities (Qualified Surveyors’ Reports) Regulations 

1992;

• have advertised the transaction for such period and 

in such manner as is advised in the surveyor’s report, 

unless it advises that it would not be in the best 

interests of the charity to advertise, and 

• having considered that report, are satisfied that the 

transaction is on terms that are the best that can 

reasonably be obtained; 

(ii) where land is being transferred to a charity with similar 

objects otherwise than for the best price that can 

reasonably be obtained (usually referred to as a “charity 

to charity” transaction”);

(iii) where the transaction is in itself the means by which the 

charity furthers its objects (for example the grant of a 

tenancy to a beneficiary by a provider of social housing); 

and

(b) in relation to a mortgage, where the trustees have obtained 

written advice on whether the loan or grant is necessary, 

whether its terms are reasonable and on the ability of the 

charity to repay the sums due;

(c) in relation to both disposals and mortgages:

(i) where there is some other authority for the transaction, 

whether under an Act of Parliament or some other legal 

mechanism;

(ii) where the charity in question is required to obtain 

consent to the transaction under the Universities and 

College Estates Act 1925; or

(iii) where the charity that owns the land is an exempt 

charity.

Do the same rules apply to short leases?

There is a slightly less demanding regime for the grant of a lease 

of less than 7 years where no premium is to be paid.  In these 

cases, the trustees can rely on advice from a person whom they 

reasonably believe to have the ability and practical experience 

Key points

• Charities will be able to rely on advice from a wider range of professionals when disposing of property.

• New regulations will be made setting out what the professional advice should cover.

• There will no longer be a default requirement to advertise a property disposal. 

• Changes will be made to the rules about property held on trust for multiple beneficiaries

• Definition of “charity-to-charity” transactions will be clarified.

• Charities will no longer need Commission consent to short residential leases granted to employees.

• Purchasers from a charity will be better protected after exchange of contracts.

St James Mill, Norwich (1836-9), photo by Paul Ridout

1. Defined in section 118 of the Charities Act 2011
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to provide them with competent advice on the lease, rather than 

commissioning a formal report from a qualified surveyor.

What if the land is meant to be used for a 
particular purpose?

There is an additional set of rules that need to be followed if the 

land to be disposed of is held on trusts that require it to be used 

for a particular charitable purpose, essentially to give beneficiaries 

and members of the community to object when a charity is 

proposing to sell land that has been provided for public use.

What is wrong with the current rules?

In the course of its consultations, the Law Commission took 

on board a number of representations from lawyers and from 

charities to the effect that it made little sense to regulate disposals 

of land when there was no equivalent control over acquiring land 

or indeed over the sale of any other class of assets.  

There was a widespread view that it should be sufficient for 

trustees to be made aware of their general duties, and of the 

need for professional advice, when disposing of land and that the 

requirements of Part 7 were an unnecessary burden and expense.  

Part of the perceived problem is that the requirement to obtain a 

qualified surveyor to provide a report is very prescriptive, as is the 

list of matters that the report has to address.

Will the current rules disappear?

No.  As the Law Commission’s report said, “the Part 7 regime is 

loved by some” and there continue to be examples of transactions 

where the requirement to obtain a written report from a qualified 

surveyor has saved trustees from making an expensive mistake.  

The final recommendation was that the existing regime should be 

fine-tuned rather than abolished, and the Government response 

was largely in favour of the report’s modest recommendations.

In more detail

Section 17 will provide that, for the purposes of Part 7, land is held 

by or in trust for a charity only if the whole of the land which forms 

the subject matter of the disposition is held:

a) by the charity solely for its own benefit (not as nominee or in 

trust for another person), or

b) in trust solely for the charity.

This will mean that the rules in Part 7 will apply:

• where a trustee holds land on bare trust for one charity, 

• where land has been bequeathed to a charity and the 

executor has appropriated it to the charity, and 

• where the charity is one of a number of tenants in common 

and is only disposing of its share.  

They will not apply:

• where a charity is one of a number of joint tenants and a 

trustee of the land is disposing of the entirety of the land,

• where a charity is one of a number of tenants in common 

and the trustee of the land is disposing of the entirety of the 

land, 

• where the land has been bequeathed to several beneficiaries, 

one or more of which is a charity, or

• where a trustee holds the land on trust for several 

beneficiaries, one or more of which is a charity. 

Section 18 will amend the exclusions from Part 7:

• any disposition by a liquidator, provisional liquidator, 

receiver, mortgagee or an administrator will be excluded;

• the obsolete reference to the Universities and College 

Estates Act 1925 will be removed (see section 24 below);

• the “charity to charity” provision at section 117(3)(c) of the 

Charities Act 2011 will be reworded as follows:

 “any disposition of land held by or in trust for a charity which 

is made to another charity otherwise than as:

i) a disposition made with a view to achieving the best 

price that can reasonably be obtained, or

ii) a disposition that is a social investment for the purposes 

of Part 14A (social investments)”.

Section 19 will alter section 119 of the Charities Act 2011 so that 

there is no longer an express requirement to advertise a proposed 

disposition.  

It will also alter the way the contents of what has up to now been 

called the “qualified surveyor’s report” are prescribed.  This will 

pave the way for the making of new regulations to replace those 

made in 1992, which will require the adviser to provide:

• advice on:

- what sum to expect, or whether an offer represents the 

market value of the land;

- whether (and, if so, how) the value of the land could be 

enhanced;

- marketing the land (or, if an offer has already been made, 

any further marketing that would be desirable); and

- anything else which could be done to ensure that the 

terms of the transaction are the best that can reasonably 

be obtained for the charity; and

• certification that they have the appropriate expertise and 

experience to provide the advice that is required, and they 

do not have any interest that conflicts, or would appear to 

conflict, with that of the charity.
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Section 20 will amend the references to surveyors in section 119 

of the Charities Act 2011, reflecting the fact that new regulations 

will allow trustees to obtain their advice from a wider range of 

professionals, including fellows of the National Association of 

Estate Agents and of the Central Association of Agricultural 

Valuers.

Section 21 will allow trustees, officers and employees of charities 

to provide any report or advice required by Part 7.

Section 22 will amend the definition of “connected person” so 

that the grant of a short, fixed-term or periodic tenancy of no 

more than one year to an employee to use as their home.  This will 

mean that the Commission’s consent will no longer be needed.

Section 23 will offer better protection for anyone buying land 

from a charity by requiring contracts (and not just the transfer) to 

include a statement of compliance with Part 7 and by providing 

that:

• a statement in a contract is conclusively presumed to be true 

in favour of the person enforcing the contract; and

• where no statement has been given in the contract, the 

contract is enforceable in favour of a person who has entered 

into it in good faith.

Section 24 alters the provisions of the Universities and College 

Estates Act 1925 to bring within the scope of Part 7 land which 

was previously regulated by that Act.

What does this mean for charities?

The changes brought in by the Charities Act 2022 will not make 

a huge difference to many charities, but should offer some cost 

savings by relaxing the rules about qualified surveyors’ reports.

The changes are not being brought in immediately, so the current 

rules will continue to apply to most transactions that are in the 

pipeline.  However, if a charity is considering a significant disposal 

of land, it may be worth considering whether it would be worth 

postponing it until the new rules are in force.  Given the need to 

keep an eye on market conditions, it is going to be important to 

monitor the implementation of these changes as any benefit of 

waiting for the rules to take effect could be lost if there is then a 

downturn in the property market.

The rules about charity land transactions are not straightforward, 

and the changes brought in by the Charities Act 2022 will not 

make things substantially easier.  It is always a good idea to speak 

to a lawyer who understands the requirements of charity law 

before embarking on a land transaction, as some decisions need 

to be taken at a very early stage, before the property has even 

been put on the market.

At Hunters Law we have property lawyers who deal with charity 

land on a regular basis and who can guide you through the 

requirements of the Charities Act.  Contact us on 020 7412 0050 

or at info@hunterslaw.com. 
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Charities Act 2022

Briefing 5: The other bits

What do you need to know?

These further enhancements to the Charities Act 2011 may be 

relevant to some charities now, but trustees are probably not 

going to be encountering these issues very frequently and the 

important thing to do now is to have a quick look at what is in 

the pipeline, and keep a copy of this briefing to hand in case 

something crops up in your charity for which this may be relevant.

This briefing may in fact be of more immediate practical use 

to those (accountants as well as lawyers) who regularly advise 

charities, as they will be expected to have the new law at their 

fingertips.

A. Ex gratia payments

1. What is an ex gratia payment?

 As a charity trustee, you may from time to time find yourself 

in a position where you feel a compelling moral obligation 

to make a payment to someone, or to waive your charity’s 

entitlement to receive funds.  This might arise where 

someone has instructed their solicitor to amend their will to 

increase a bequest to a family member, meaning that your 

charity would receive less, but where the client dies before it 

is possible to amend the will.  

 Payments of these kinds, where there is a moral obligation, 

but no basis on which if can be argued that the payment is 

in the best interests of the charity, are known as ex gratia 

payments.

2. Can trustees make ex gratia payments now?

 It has for a long time been possible for the court or the 

Attorney General to give trustees permission to make an 

ex gratia payment in such circumstances, and the Charities 

Act 2011 took the further step of enabling the Charity 

Commission to approve payments.  

 In practice, the cost of seeking the Commission’s approval 

can be out of proportion to the amounts that the trustees 

wish to pay, and the Commission had already adopted a 

policy of allowing payments of up to £1,000 to be made 

without formal authorisation.  

3. What is going to change?

 The Charities Act 2022 will allow ex gratia payments to be 

made up to certain limits linked to the charity’s gross income 

in its last financial year as follows:  

a) if the charity’s gross income did not exceed £25,000, the 

limit is £1,000 per payment;

b) if it exceeded £25,000 but not £250,000, the limit is 

£2,500;

c) if it exceeded £250,000 but not £1 million, the limit is 

£10,000; and

d) if it exceeded £1 million, the limit is £20,000.

 These thresholds are deliberately linked to the thresholds 

for charity accounting and reporting requirements, and the 

amounts will be amendable from time to time by secondary 

legislation.

4. Do decisions about ex gratia payments have to be taken by 

the trustees?

 The wording used in the Charities Act 2022 makes it clear 

that the decisions can be delegated within the charity, so 

that each payment does not need to be considered by the 

trustees provided that the trustees “could reasonably be 

regarded as being under a moral obligation”.

5. What if there is a prohibition on ex gratia payments in our 

governing document?

 The new power can be excluded or restricted by a charity’s 

governing document, but in relation to a charity established 

by legislation, the fact that the legislation in question may 

prohibit the application of the charity’s property otherwise 

than as set out in the legislation will not in itself prevent this 

power from being used by the charity.

Our fifth and final briefing on the Charities Act 2022 covers the remaining substantial changes that the Act 
will make.  As with the changes we have described in our earlier briefings, these changes are expected to be 
implemented in stages over the next 18 months to allow time for relevant secondary legislation to be made 
and for guidance to be prepared.

Almshouses at Ewelme, photo by Paul Ridout
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6. When will these new rules come into force? 

 In October this year, rather at the last minute, the Government 

decided to hold fire on implementing the new ex gratia rules, 

as it became apparent that there had not been sufficient 

consideration of how the changes might enable museums 

and galleries to dispose of items from their collections on 

the basis of moral obligations.  Although this had been 

explained in the Law Commission’s report, it had not been 

flagged up in parliamentary debate on the provisions now 

in sections 15 and 16 of the Act.  Implementation has been 

postponed “until we fully understand the implications for 

national museums and other charities” according to Lord 

Kamall, speaking in his capacity as civil society minister at 

DCMS.

B. Charity names

1. What controls are there on charity names now?

 The Charity Commission can direct a charity to change its 

name on any of the following grounds set out in section 42 

of the Charities Act 2011:

a) it is a registered charity and its name is the same as, or is 

in the opinion of the Commission too like, the name of 

another charity (whether registered or not);

b) the name is, in the opinion of the Commission, likely to 

mislead the public as to the true nature of its charitable 

purposes or activities;

c) the name includes any word or expression that has been 

specified in regulations and where the inclusion of that 

word or expression is, in the opinion of the Commission, 

likely to mislead the public as to the status of the charity;

d) the name is, in the opinion of the Commission, likely to 

give a false impression that the charity is connected with 

central or local government or with some other body; 

and

e) the name is, in the opinion of the Commission, offensive.

2. Why does this need to be changed?

 The Charity Commission takes the view that its duty to 

register charities means that it cannot withhold or delay 

registration of a charity (other than a CIO) on the grounds 

that its name would fall foul of section 42.  

 It also considers that its existing power can only be used in 

relation to the formal name of a charity and not any working 

name that the charity may adopt and use.

 Both these issues prevent the Commission from having 

effective control, and may lead to a sense among charities 

that they are not being treated fairly or consistently.

3. How will the law change?

The Commission will be able to direct a charity: 

a) to stop using a working name; and

b) to change its formal name or its working name if it is the 

same as, or too similar to, the formal or working name of 

any other charity.

 The time limit that has applied to the giving of directions to 

a registered charity (within 12 months of the name being 

entered on the register) will be removed.

 Schedule 2 will make minor amendments to the rules about 

the names of CIOs so that working names are brought into 

play.  It will also provide that the directors of a charitable 

company (as opposed to its members) can resolve to change 

the company’s name when the Commission has made a 

direction.

 The Commission will be allowed to delay registration of a 

charity, or registration of a charity’s name change, where 

it has issued a direction to change a charity’s name.  It will 

also be able to issue a name change direction to an exempt 

charity, provided it has consulted the charity’s principal 

regulator (if there is one).

C. Ratification of trustee appointments

1. What is the problem here?

 Under the current law, questions over the appointment 

or election of a trustee can lead to uncertainty about the 

validity of decisions in which they have participated.  

2. And the solution?

 The Law Commission did consider whether the Charity 

Commission might usefully be given a power to make 

findings of fact and give rulings as to who a charity’s trustees 

are, but it was clear that the Commission did not want this 

function and was happy to leave that with the courts, and 

so the Law Commission’s recommendation was to provide 

a power to ratify the appointment or election of a trustee 

where there is uncertainty as to whether they were properly 

appointed or elected, or a defect in their appointment 

or election.  This power is conferred by section 29 of the 

Charities Act 2022.

D. Payments to trustees

1. Didn’t the Charities Act 2006 sort this one out?

 At present, section 185 of the Charities Act 2011 (which 

re-enacts the corresponding section of the 2006 Act) gives 

charities a power to pay a trustee, or a person connected 

with a trustee, for services they provide to the charity, and 

also for goods provided in connection with those services.  

 However, it did not authorise payments to trustees for goods, 

when there are no connected services being provided.  

Section 30 of the 2022 Act will remedy this.

2. Is that the only change?

 No, the Charities Act 2022 will also make it possible for the 

Charity Commission to allow a trustee to retain money that 

was paid to them without legal authority.
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E. Register of Mergers

1. Again, wasn’t this sorted out in the Charities Act 2006?

 One of the excellent ideas that went into the Charities Act 

2006 (and is preserved in section 311 of the 2011 Act) is 

the register of charity mergers, which enables a gift to one 

charity to be treated, if that charity has merged with another 

charity by transferring its assets to it, as a gift to that other 

charity if that transfer has been entered on the Commission’s 

register of mergers.  

 This was designed to save bequests to charities from failing 

because the charity named in a will has ceased to exist, and 

the intention had been that it would do away with the need 

to keep the old charity in existence as an empty shell purely 

for the purpose of collecting in any legacies.

2. What went wrong?

 This mechanism is fine as far as it goes, but it would not 

necessarily work where a will has been drafted so as to cause 

the bequest to fall away if the named charity has ceased to 

exist.  

3. How is this being addressed?

 The Charities Act 2022 will amend the current rules so that, 

where a merger has taken place, under which the assets 

of one charity (the transferor) have been passed over to 

another charity (the transferee), and that merger has been 

entered in the Commission’s register of mergers, a gift to the 

transferor can take effect as a gift to the transferee even if the 

gift specifies that it will only take effect if the transferor still 

exists when the gift takes effect.  

F. Vesting declarations 

1. What is a vesting declaration?

 Section 310 of the Charities Act 2011 provides a simplified 

mechanism for trustees to transfer their assets to another 

charity, typically when an unincorporated charity is 

being replaced by a new incorporated charity.  A “vesting 

declaration” under section 310 can effect the transfer without 

the need for any further documentation.

2. What are the limitations of vesting declarations at the 

moment?

 The current rules do not always achieve what trustees want. 

a) A vesting declaration can only transfer assets, and 

cannot transfer liabilities, so it is usually necessary to 

have separate transfer documentation in any event to 

transfer liabilities and to provide the outgoing trustees 

with a suitable indemnity from the new charity.

b) It cannot transfer leases which contain a covenant 

against assignment without the consent of some other 

person, unless that consent has been obtained.  Rather 

oddly, section 310 does not expressly exclude leases that 

contain an absolute covenant against assignment, which 

seems to imply that they can be transferred by a vesting 

declaration.

c) A vesting declaration cannot transfer land “conveyed 

by way of mortgage for securing money subject to the 

trust”.  Even the Law Commission had to think hard to 

work out what this exclusion was aimed at, but reached 

the conclusion that it probably related to pre-1925 

mortgages which took effect by the borrower’s land 

being conveyed to the lender, and this is clearly no 

longer a meaningful exclusion.

d) A vesting declaration can only transfer a charity’s 

permanent endowment where the transferee is a CIO.

e) A vesting declaration in favour of a CIO will, by virtue of 

by regulation 61 of the CIO General Regulations transfer 

any “property held on special trust”, and the express 

inclusion of special trust property in these cases would 

seem to indicate that any other vesting declaration 

would not capture special trust property, even though 

that it not stated within section 310.

3. Will all these limitations be addressed by the Charities Act 

2022?

 The new law will not allow liabilities to be transferred in the 

same way as assets.  The Law Commission report made it 

clear that it would be problematic to allow contractual and 

other liabilities to be transferred unilaterally, without the 

party to whom the liability is owed to have any say in the 

matter.

 Similarly, the Law Commission considered that the question 

of whether the trustees of the unincorporated charity should 

be indemnified should be considered as part of a due 

diligence process and that it would then be possible for an 

appropriate indemnity to be offered on a case by case basis.

4. What changes will be made?

 Section 34 will clarify the rules about vesting declarations 

under section 310 of the Charities Act 2011:

a) by deleting the reference to pre-1925 mortgages where 

the land was conveyed to the lender in order to give 

security; and

b) by extending the exclusion for leases to cover leases 

with an absolute covenant against assignment, as well as 

those with a covenant requiring consent for assignment.
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G. Trust corporation status

1. What is a trust corporation?

 Trust corporation status is enjoyed by certain types of 

corporate trustee, and this status enables a sole corporate 

trustee to give a valid receipt for the proceeds of a sale of 

land held on trust, so that the out. Without that status, it 

would be necessary to appoint a second trustee in order to 

give a valid receipt. 

2. Why is this an issue for charities?

 When a charity incorporates, any permanent endowment or 

special trust property transferred to it will be held on trust, 

and not as part of its corporate property.  If it subsequently 

wishes to dispose of any part of that property, it will either 

need to appoint an additional trustee or be given trust 

corporation status in order to give a valid receipt and enable 

a purchaser to register its interest with the Land Registry.

3. How does a charity acquire trust corporation status?

 At present, there are three principal ways in which a charity 

will acquire trust corporation status:

a) by applying to the Lord Chancellor;

b) by persuading the Charity Commission to appoint it as 

trustee of the property in question; or

c) if it is a CIO to which special trust property is transferred 

by a vesting declaration, 

 It is not clear that trust corporation status will apply under 

b) or c) above in relation to any other property held by the 

corporate trustee.

4. How will the rules change?

 Section 32 of the Charities Act 2022 will provide that, 

where a charitable corporation is appointed as sole trustee 

of any property held on charitable trusts, it will be a trust 

corporation for that purpose, meaning that it can give a valid 

receipt for the proceeds of sale without having to appoint an 

additional trustee.  This amendment will take effect even if 

the trustee was appointed before the amendment came into 

force.

H. Charity proceedings

1. What are charity proceedings?

 “Charity proceedings” are defined as:

 “proceedings in any court in England or Wales brought 

under the court’s jurisdiction with respect to charities, or the 

court’s jurisdiction with respect to trusts in relation to the 

administration of a trust for charitable purposes” 

2. What are the restrictions on starting charity proceedings?

 The Charities Act 2011 prevents charity trustees from 

commencing “charity proceedings” without authorisation 

from the Commission.  This is intended to prevent charities 

from expending money on litigation where there might be 

a chance of the Commission using its powers to resolve a 

dispute over the internal workings of a charity, and does not 

require a charity to obtain clearance for disputes with third 

parties.

3. What if a charity wants to embark on proceedings against 

the Commission?

 Proceedings against the Commission would not be regarded 

as charity proceedings for which the Commission’s consent 

would be needed.

4. So what needs to be changed?

 Commencing legal proceedings is always a risky business, 

and where charity trustees have decided to litigate, it is not 

always clear whether the costs they incur in doing so can 

properly be met out of the charity’s funds, so the trustees 

could be exposed to significant personal liability.

 To address that risk, trustees can ask the court for what 

is known as a Re Beddoe order, which (if made) protects 

the trustees from personal liability for costs incurred in 

proceedings and provides that those costs can be met by the 

charity.  

 However, an application for a Re Beddoe order would in its 

own right be charity proceedings, and so the Commission’s 

consent would be needed.  In a situation where the charity 

is engaged in proceedings against the Commission, this 

presents a bit of a conundrum.

5. How will this conundrum be addressed?

 The Charities Act 2022 will give the Charity Tribunal a power 

to make an authorised costs order (ACO) which will be 

equivalent to a Re Beddoe order and assure trustees that costs 

incurred in Charity Tribunal proceedings are a proper use of 

(and therefore payable from) charity funds.  As an application 

for an ACO will not count as charity proceedings, trustees will 

not need to apply to the Commission for permission to seek 

an ACO.

If you have any questions about the issues outlined above, or 

about any aspect of the Charities Acts, please get in touch with 

our charity specialists who will be happy to help.  Contact us on 

020 7412 0050 or at info@hunterslaw.com. 
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