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What we do

• Buying and selling bare land
• Buying and selling investment property e.g. a shop with retail on the ground floor and flats above 

or an office building
• Granting or taking leases of offices, industrial warehouses and retail
• Dealing with farm business tenancies and agricultural tenancies
• Secured lending where property is used as the main security
• Agreements relating to land including options, pre-emptions and overage
• Buying land for development
• First registrations of unregistered properties
• Advising in relation to rights of way and access
… and so much more

Recent work highlights

• Selling a plot of bare land with overage if the buyer redevelops the land in the future
• Using residential property as security for a commercial loan involving a BVI company managed 

and owned by Jersey trust companies in relation to a Jersey trust for a Russian beneficial owner
• Re-negotiating a lease relating to land used as a solar array 
• Granting leases of recently built offices on an estate 
• Buying an office building
• Advising a financial services company on taking a lease  

of an office
• Granting a lease of barristers’ chambers 
• Taking a lease of an industrial warehouse for a client  

who has additional storage needs
• Advising on registration of mineral rights 
• Negotiation of promotion agreement for a landowner to obtain planning permission with a long 

term view to sell land at a profit
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The buy-to-let sector is constantly evolving and growing, and many 
are turning to property as an investment. So how can you help 
make the most of your property investment? Whether you’re a new 
landlord embarking on your journey or you already have a property 
portfolio, we take a look at what you need to know.

It is important to crunch the sums and work out how much from 
your rental income will be profit. Partner Peter Robinson says: “Rents 
are obviously received gross of payments that the landlord will need 
to make out of the sums received, such as tax payable on the rental 
income and repair costs you will not be able to recover from your 
tenants.”

Peter advises that outgoings related to the property will be regular, 
while income is not, so you need to build up reserves to fund 
material future repair and redecorating costs, as well as considering 
any void periods between lettings when there is no rental income.

Landlords will need to decide if they wish to manage the property 
or use an agent. An agent will be able to manage the majority of 
landlord responsibilities and save landlords time and stress.

Peter explains: “A good agent will understand the market for your 
property and the optimum amount of rent you can expect to get. 
Tenancies and the law that regulates them are fraught with dates 
which trigger certain events and a good agent will have a property 
management system to keep on top of these.”

View on our website here

Hot topics in commercial property 

What new and existing landlords need to know
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The facts in the case of T W Logistics v Essex County Council and 
another [2021] UKSC 4 highlight the practical issues arising from 
registration of land as a Town and Village Green. How does the 
legislation prohibiting various activities on town or village greens 
interact with the registration regime, given the rule that the public’s 
activities on the land before registration may co-exist with those of 
the landowner, and must do after registration.

The Council had registered part of the Port of Mistley, owned by 
T W Logistics, as a Town and Village Green. By the Commons Act 
2006, land is registrable as a town or village green if it is land on 
which “significant number of the inhabitants of any locality… have 
indulged as of right in lawful sports and pastimes on the land 
for a period of at least 20 years… .” T W Logistics challenged the 
registration, arguing that its effect would be to criminalise many of 
its activities in operating the Port.

The Court unanimously dismissed T W Logistics’ appeal and held that 
the rights of local inhabitants to use the land for recreation following 
registration is subject to the “give and take” principle recognised in R 
(Lewis) v Redcar and Cleveland Borough Council (No 2) [2010] UKSC 
11, having regard to the right of the landowner to carry on their co-
existing pre-registration activities. 

The Victorian statutes should be interpreted as part of the general 
statutory scheme for the protection of rights in relation to Town and 
Village Greens, including the Commons Act 2006. Since the mischief 
to which the Victorian statutes is directed is the prevention of public 
nuisances on Town and Village Greens, they do not prohibit the 
landowner carrying on its lawful pre-registration uses of the land.  

Such activities are warranted by law under the principle recognised 
in Lewis and will not constitute an offence. Any continuation of the 
coexistent uses of the registered land would not therefore give rise 
to criminality and any such criminality arising from intensification 
or alteration of a landowners use of registered land would not act 
as a bar to registration but is rather the proper operation of the 
statutory scheme for the registration and protection of Town and 
Village Greens.

The judgment is significant in clarifying the scope of inhabitants’ 
and landowners’ respective rights following the registration of land 
as a Town and Village Green.

View on our website here

Registration of land  
as a Town & Village Green

https://www.hunterslaw.com/peter-robinson-comments-on-what-new-and-existing-landlords-need-to-know-in-rbs-homewise/
https://www.hunterslaw.com/peter-robinson-discusses-the-practical-issues-arising-from-registration-of-land-as-a-town-and-village-green-tvg/
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Rent concessions during the pandemic: 
considerations for commercial landlords

In an effort to mitigate the consequences of the coronavirus 
(COVID-19) pandemic, the government has intervened to impose 
regulation on the economic relationship between landlords and 
their tenants by, amongst other measures, preventing a landlord 
from exercising a right of re-entry or forfeiture for non-payment of 
rent.

Forfeiture of commercial leases – Section 82 Coronavirus Act 2020 
prevents any forfeiture between 26 March 2020 and 30 June 2021, 
whether by proceedings or peaceable re-entry, of the vast majority 
of commercial leases for non-payment of any sums due under the 
lease. Those sums remain due and only an express waiver will waive 
the right to forfeit when the restricted period ends.

Stay of all possession proceedings – Practice Direction 51Z stayed 
all possession proceedings for 90 days from 27 March until 25 June 
2020, except claims against persons unknown. This period was 
initially extended until 23 August and was then further extended 
until 30 September 2020. Practice Direction 55C (as amended, 
following the further extension) provides for the resumption of 
possession proceedings now the stay has expired. 

Commercial Rent Arrears Recovery (CRAR) – The Taking Control 
of Goods and Certification of Enforcement Agents (Amendment) 
(Coronavirus) Regulations 2020 prevented landlords from using 
CRAR unless an amount of at least 90 days’ rent was due (it had 
previously been seven days or more). This amount has been 
increased several times and will reach 554 days’ rent on 24 June 
2021. This restriction will also apply until 30 June 2021.

Statutory demands and winding-up – The Corporate Insolvency 
and Governance Act prohibits the presentation of a winding-up 
petition based on an unsatisfied statutory demand served between 
1 March 2020 and 30 June 2021. It is also not possible under the Act 
to present a winding up petition between 27 April 2020 and 30 June 
2021, unless it can be shown that coronavirus has not worsened 
the debtor’s financial position or the debtor could not have paid 
its debts even if there had been no such worsening of its financial 
position. These periods can be further extended under the Act by up 
to six months at a time.

Smaller private landlords, particularly family trusts and charities, are 
being increasingly affected by these restrictions. These investors 
are being deprived of income needed to pay beneficiaries, fund 
payment of tax liabilities or fund charitable activities. In seeking to 
negotiate terms on which rental payments are to be resumed, such 
landlords, particularly those with national retail chains as tenants, 
have been faced with demands to:

• give rent holidays or rent-free periods
• introduce turnover rent elements into previously  

fixed rent leases
• renew leases earlier.

Landlords can wait until the moratoria are lifted and seek the 
recovery of the unpaid rent by threatening forfeiture and/or 
insolvency proceedings. However, many landlords (particularly 
smaller private investors) are increasingly agreeing to give such 
concessions in return for their tenants agreeing to resume paying 
some rents. There is, however, a danger that the objective of 
reinstating an income stream can outweigh a consideration of the 
longer-term consequences of the arrangement for the landlord.

What landlords need to consider when agreeing a concession
The decision to agree a concession should not be taken lightly or 
without evidence being provided by the tenant of the financial 
cost to it of the pandemic. Once a concession is agreed, then, in 
negotiating and documenting the concession, those advising a 
landlord should consider whether the arrangements agreed cover 
the following issues:

• Any rental concession should be personal to the current tenant.
• The obligations of the tenant to pay rent on the rent payment 

dates and any service charge should remain, but those 
payments will be payable, for the period of the concession, at 
the agreed lower rate. 

• Any conditions the non-observance of which would end the 
concession need to avoid being construed as a penalty and, 
therefore, unenforceable. 

• The concession should operate as a waiver of the obligation 
to pay rent at the contractual rate, but crucially, not an express 
waiver for the purposes of section 82(2) of the Coronavirus 
Act 2020, which provides that: “During the relevant period, 
no conduct by or on behalf of the landlord, otherwise than by 
giving an express waiver in writing, is to be regarded as waiving 
a right of re-entry or forfeiture…”.

• The concession should be disregarded on any rent review 
under the lease.

• The landlord should ensure that the concession does not affect 
the open market rental value of the property.

• The existence and terms of any concession should be 
acknowledged as not constituting fair or reasonable grounds 
to change the terms of the lease on any renewal under the 
Landlord and Tenant Act 1954.

• The concession should remain confidential between the 
landlord and the tenant.

View on our website here
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https://www.hunterslaw.com/peter-robinson-examines-the-governments-ban-on-evictions-of-commercial-tenants-during-the-pandemic-and-what-commercial-landlords-should-consider-in-the-law-society/


Review of rent in a lease by reference to movements over a period of 
time of the Retail Prices Index has some advantages over review by 
reference to comparable market rents.

The process, if the provision is worded fairly, achieves relative 
certainty for landlord and tenant. This is attractive to landlords who 
can match forecastable increases in income with liabilities and to 
tenants, particularly retailers, whose outgoings are closely linked to 
movement in the Retail Prices Index. These types of provisions are 
also useful where the premises let are unusual and may not have 
sufficient comparables to allow a market rent to be established on 
review.

Such provisions can be used in the grant of a reversionary lease, 
that is a lease which creates a term which starts at some point in the 
future. At present such leases are being entered into as a means of 
extending the term of a lease to allow a landlord to recoup, in the 
future, rental concessions being given under an existing lease. 

In such reversionary leases, indexation of the existing rent payable is 
used to arrive at the rent payable at the point in the future at which 
the lease term starts.

Indexation based reviews may increase in popularity in the present 
economic climate if market rentals in an unpredictable letting 
market are more difficult to establish. Documenting such provisions 
should be relatively straightforward if the fundamentals of drafting 
such clauses are observed.

However, there are still many historic leases with indexation 
provisions, the effect of which was not necessarily apparent at the 
time that they were drafted or which were the product of “home-
made” drafting. Vigilance in dealing with such leases, given the 
difficulties of getting such provisions changed is still, therefore, 
required.

View on our website here

Indexation based rent reviews
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The means does not always justify the end – The Supreme Court 
decision in Alexander Devine Children’s Cancer Trust v Housing 
Solutions Ltd [2020] UKSC 45

Facts: 
The appellant’s predecessor in title, Millgate Developments Ltd, 
built housing units on land near Maidenhead, in breach of restrictive 
covenants benefitting the adjoining land where a children’s hospice 
has been constructed. After the housing units were completed, 
Millgate applied for the modification or discharge of the restrictive 
covenants pursuant to s 84 Law of Property Act 1925. The 
Upper Tribunal granted the application, subject to the payment 
of compensation to the respondent, but the Court of Appeal 
overturned that decision and refused the s 84 application.

Issues: 
1. Did the Upper Tribunal make an error of law when deciding 

whether the public interest ground was satisfied (the 
‘jurisdictional stage’) by ignoring Millgate’s cynical breach of 
the restrictive covenants, whilst regarding as highly relevant 
the fact that 13 social housing units had already been built?

2. Should the Upper Tribunal have exercised its discretion to 
modify the restrictive covenants in the light of Millgate’s 
conduct (the ‘discretionary stage’)?

Decision
The Upper Tribunal did not make an error of law. The public interest 
ground (like all the other grounds in section 84(1)) should be 
interpreted narrowly and involved here weighing the public interest 
in 13 affordable housing units not going to waste against the public 
interest in the hospice providing a sanctuary for children dying of 
cancer. The good or bad conduct of the applicant was irrelevant at 
the jurisdictional stage.

Even though the Upper Tribunal took into account Millgate’s 
conduct, it failed to consider two relevant factors at the discretionary 
stage. First, Millgate could have built on the part of the site that 
was unencumbered by the restrictive covenants because planning 
permission would have been granted for affordable housing to 
be built on that part of the site. Secondly, Millgate would have 
been unlikely to satisfy the public interest ground had it applied 
to modify the restrictive covenants prior to building in breach of 
them. By building the houses, Millgate had created the situation 
itself in which it could argue that maintenance of the covenants was 
contrary to the public interest. Millgate should not be rewarded for 
presenting the Upper Tribunal with a ‘fait accompli’.

View on our website here

The enforcement of restrictive
covenants in property development
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https://www.hunterslaw.com/peter-robinson-examines-the-governments-ban-on-evictions-of-commercial-tenants-during-the-pandemic-and-what-commercial-landlords-should-consider-in-the-law-society/
https://www.hunterslaw.com/peter-robinson-discusses-the-supreme-courts-decision-in-alexander-devine-childrens-cancer-trust-v-housing-solutions-ltd/
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The term green lease is a bit of a misnomer. It is not a lease printed 
on green paper nor, more importantly, is it a lease.

What people really mean is that the lease has elements which relate 
to the management and improvement of the building to which the 
lease relates. More precisely, it is the use by landlords and tenants in 
their own leases of a number of “model form green lease clauses” as 
recommended by the Better Buildings Partnership which they can 
adapt to fit their own requirements.

Leases have historically been adversarial with most of the obligations 
and restrictions falling on the tenant with minimal obligations on 
the landlord. Adopting green lease clauses sets out obligations 
relating to environmental performance of a building that is binding 
on both landlord and tenant.

When?
Green lease clauses are most relevant when granting a new lease 
or dealing with a renewal. In additional to green law clauses, 
the Better Buildings Partnership has also provided a model form 
“Memorandum of Understanding”. The purpose of this is to have a 
written agreement outside of the lease setting out how a building’s 
environmental performance will be managed and improved. This is 
not legally binding and might be more relevant if parties want to 
introduce the concept during the tenancy without needing to vary 
the lease itself.

Why?
Substantial carbon emission reductions need to be met from 
the whole sector rather than hoping that more efficient, newer 
buildings will somehow reduce overall emissions. Adopting green 
lease clauses, if exercised in practice, should lead to a reduction.

For those more cynical, it comes down to money and corporate 
social responsibility: it may save money for landlords and tenants 
and help with the brand image.

If that is not enough, then consider the increasing legislation and 
policies to encourage carbon and energy reduction including the 
CRC Energy Efficiency Scheme, minimum energy performance 
standards, EPCs and revised building regulations.

What does it include?
The collaboration between landlord and tenant should extend 
to a number of topics, depending on the nature of the building: 
sharing of energy information, energy, water, waste, works, 
transport, biodiversity, re-instatement, service provision, service 
charge reporting. Provisions can be tailored to be absolute or more 
lightweight as required.

One issue for tenants may be the concern about sharing data 
relating to energy, water and waste usage although this can be 
covered by appropriate drafting to make clear that any shared 
data is confidential and only for the specific use relating to the 
environmental performance in the building.

Downsides?
Additional administrative burden and cost. Institutional landlords 
are increasingly requiring green clauses in their leases and larger 
tenants are more willing to accept the additional obligations but 
they have the resources to comply. No doubt over time more leases 
will incorporate these obligations so they become standard but this 
is likely to take many years.

View on our website here

What are green leases?

https://www.hunterslaw.com/james-letchford-discusses-green-leases-of-commercial-properties/
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Since 2004, in order to exclude a lease of business premises from 
security of tenure under Part II of the Landlord and Tenant Act 1954, 
the landlord has had to serve a notice on the tenant warning them 
of the consequences of the lease being excluded and the tenant 
has had to make a declaration in the form or substantially in the 
form prescribed by the relevant regulations, the Regulatory Reform 
(Business Tenancies) (England and Wales) Order 2003, to the effect 
that he has received the notice and has accepted the consequences. 
Crucially the notice has to be given and the declaration made before 
the tenant becomes bound to enter into the lease.

Unfortunately, the draftsman of the 2003 Regulations chose to 
include in the prescribed form of declaration provision for the date of 
commencement of the lease to be stated, despite the fact that at the 
time that the declaration has to be made, that date will frequently 
not be known.  Commonly, the term of a lease is expressed to run 
from the date of completion of the lease which won’t be known 
until the lease is actually completed.  Similarly, if there is a prior 
agreement for lease conditional perhaps on the carrying out of 
works to the premises, the declaration has to be made before the 
agreement is entered into when again the commencement date of 
the lease will not be known, because it will depend on when the 
works are finished.

When the 2003 Regulations first came into force, there was a school 
of thought that the only safe course when the commencement 
date was not known was to leave that part of the declaration blank.  
The accepted practice today, however, is to fill it in with something 
descriptive of when the lease will commence such as “for a term 
commencing on the Access Date under the Agreement for Lease 
pursuant to which the tenancy of the premises will be entered into” or 
more simply “for a term commencing on a date to be agreed between 
the parties”.

There is a further technicality in that frequently a lease term is 
expressed to be calculated from a date prior to the lease being 
entered into, such as the last preceding quarter day, but as a matter 
of law the lease does not commence until actually completed.  This 
has led some lawyers to try to cover the position by specifying both 
dates with such formulations as “for a term commencing on the date 
of completion of the lease but calculated from 25th March 2021”.

In the case of TFS Stores Limited v The Designer Retail Outlet Centres 
[2021] EWCA Civ 688, the Tenant TFS Stores Limited had entered into 
a number of leases apparently excluded from Part II of the 1954 Act.  
TFS Stores Limited were seeking to argue, however, that they had 
security of tenure and the leases were not in fact validly excluded 
from the Act because the declarations in question included 
such wording as I have set out above and did not give a specific 
commencement date.

In a remarkably common-sense judgement Lord Justice Males stated 
that the purpose of paragraph 1 of the declaration is to identify the 
lease in question.  As long as it does that, it doesn’t matter that a 
specific commencement date is not given nor that the date specified 
is the date from which the term is calculated rather than the date 
on which it technically commences.  The leases in question were 
therefore validly excluded from security of tenure.

If you heard a strange noise on 14th May, it was probably the 
collective sigh of relief from landlords and their advisors when the 
judgement was handed down.

View on our website here

Excluding security of tenure from 
a commercial lease

https://www.hunterslaw.com/ian-layzell-smith-discusses-excluding-security-of-tenure-from-a-commercial-lease/

